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OPINION

The proof offered by the state established that during the early morning hours of March 22,
2001, the defendant was involved in a single-vehicle accident. When police arrived at the scene,
they found nodriver. Shortly thereafter, acounty deputy located the defendant | essthanamile avay.
Hewas described as“ staggering” along theroadside. The defendant, who smelled like alcohol and
had slurred speech, admitted to the deputy that he had been drinking and acknowledged ownership
of the wrecked car. After failing two sobriety tests, he was arrested and charged with both driving
under the influence and driving with a blood dcohol concentration of greater than .10 percent.
See Tenn. Code Ann. 8§ 55-10-401(a). The jury acquitted the defendant of driving under the
influencebut found him guilty of driving with ablood al cohol concentration greater than .10 percent.



Initidly, the defendant assertsthat thetrial court erred by denying hismotion to suppresshis
statementsto policeofficers, theofficers observationsof hisappearance and conduct, and theresults
of his blood alcohol testing. He argues that the single-vehicle accident, which did not result in
personal injury or property damage to others, and the surrounding circumstances did not establish
aproper basis for his arrest.

At the suppression hearing, Tennessee Highway Patrol Officer Richard Earl Cash, called as
a defense witness, testified that at approximately 3:15 am. on March 22, 2001, he was dispatched
to an automobile accident involving personal injury on I-65 at Concorde Road. When he arrived at
the scene, firefighters and sheriff’ s deputies were already present. A wrecked vehicle was off the
road. There was no driver. A check of the license tag revealed that it was registered to the
defendant. According to Trooper Cash, there was no evidence at the scene suggesting that the
accident wasalcohol-relaed. Later, Williamson County Sheriff’s Deputy David Clark, who had | eft
to search for the abandoned vehicle sdriver, returned to the scene. The defendant was in the back
seat of hiscruiser. Trooper Cash estimated that the defendant, who was not in handcuffs, waited in
the backseat of the cruiser for only “afew minutes’ before he was questioned. Thetrooper recalled
that the defendant appeared to be under the influence of alcohol, had cuts and scrapes, and was
bleeding from the forehead. He described the car as “totaled,” having struck a concrete culvert
which tore away the vehice' s undercarriage and caused it to roll.

Trooper Cash stated that after he had advised the defendant of his rights, the defendant
admitted that he had been drinking and had not been seriously injured in the accident. According
to Trooper Cash, the only complaint made by the defendant was that he was nauseous because he
was covered with gasoline; otherwise, he had no physical infirmities. The trooper testified that he
administered two field sobriety tests, the one-legged stand and the walk-and-turn, both of which the
defendant failed. At that point, he placed the defendant under arest. A blood test indicated an
alcohol concentration of .12 percent.

During cross-examination by the state, Trooper Cash described the defendant’ scar ashaving
been so badly damaged that the driver could have escaped only through a broken window or from
where the undercarriage had been torn away. Based upon the defendant’ s having admitted that he
had been drinking and driving, his appearance, speech, and conduct, and his poor performance on
the field sobriety tests, it was Trooper Cash's opinion that there was probable cause to arrest for
driving under theinfluence. The trooper recalled that the defendant, to whom he had explained the
Mirandarights a second time after the arrest, had estimated the time of the accident to be 3:00 a.m.
Healso recalled the defendant’ s saying that he had been drinking since he got off work at 3:00 p.m.,
some twelve hours earlier.

The defendant claimed at the suppression hearing that he had left work at 2:00 am. and

driven in the direction of his residence for between forty-five minutes and an hour when he fell
asleep and wrecked hisvehicle. Hetestified that when heawoke, the driver’ sside of the car wason
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the ground and the passenger side wasinthe air. He explained that he left the vehicle because he
could smell gasoline and could hear “sometype of liquid.” The defendant stated tha he “blindly
maneuvered” himself out of the car and then momentarily collapsed dueto exhaustion. Hetestified
that becausehecould smell gas fumesand that becausethere were no other vehiclesonthe roadway,
he began walking towards his residence. The defendant claimed that he had walked for
approximately one hour before he was found by adeputy sheriff. Herecalled that when he admitted
ownership of the wrecked vehicle, the officer asked him to get in the back seat of the cruiser.

The defendant contended that after he was returned to the accident scene, he waited in the
cruiser for fifteen to twenty minutes while law enforcement officers talked to one another. He
recalled that eventually a trooper walked to the cruiser and questioned him. The defendant
acknowledged telling the trooper that he owned the wrecked vehicle, explaining that he had fallen
asleep behind the wheel and admitting that he had been drinking earlier in the day. The defendant
maintained that he warned the trooper in advance of sobriety testing that he would have difficulty
performing because he was tired from his long walk from the scene.

During cross-examination, the defendant could not recall whether the blue lights on Deputy
Clark’s cruiser were activated or precisely what words he and the deputy had exchanged. He
acknowledged, however, that he had no recollection of Deputy Clark’ s having spoken to him in an
intimidating manner or having stated that he was under arrest. The defendant, who was not
handcuffed until well after hisreturnto the scene, acknowledged that Trooper Cash had advised him
of his Mirandarights before asking any questions.

Deputy David Clark, who had arrived at the accident sceneat approximately 3:19 am., found
no one in the wrecked vehicle. He then drove eastbound on Highway 96 towards Franklin where,
on his way to the scene, he had seen a male pedestrian on the shoulder of the road. The deputy
testified that he located the defendant | ess than amile from the accident scene “ staggering” towards
Franklin, which was not in the direction of hisresidence. Herecalled that he initially rolled down
the passenger window of the cruiser and asked where the defendant was going and whether hewas
“okay.” He described the defendant’ s answer as uninteligibledue to slurred speech. According to
Deputy Clark, he stepped out of the cruiser and, upon further questioning, learned that the defendant
was the owner of the wrecked vehicle. He stated that he asked the defendant to return to the scene
and recalled that immediately upon their arriva, he opened the door to the cruiser’ sback seat. The
officer testified that he did not raise hisvoice, touch or otherwiserestrain the defendant, display his
weapon, or inform the defendant that he was under arrest. Deputy Clark testified that he did not
conversewith the defendant during the drive back to the accident scene. He described the defendant
as smelling like alcohol and, in hisopinion, publicly intoxicated.

The trial court granted the defendant’s motion to suppress only in part, concluding that
Trooper Cash’sinitial effort at advising the defendant of his constitutional rights was ineffective.
The tria court ordered the exclusion of certain of the defendant’s responses to Trooper Cash’'s
guestioning and specifically found as follows:



Trooper Cash twice advised [d]efendant of his rights pursuant to Miranda. When
Trooper Cash firs met the [d]efendant . . . the [d]efendant was. . . in custody. He
was entitled to the Miranda admonishments. . .. The manner in which Trooper Cash
first delivered the Miranda warnings to this [d]efendant left [him] without an
appropriateopportunity tovoluntarily, knowingly andintel ligently waive hisMiranda
rights. The “very rapid fire admonishment” . . . when viewed from all the
surrounding circumstances did not allow the [d]efendant to voluntarily, knowingly
and intelligently waive his rights under Miranda. . . . Exhibit 2 (the video tape)
clearly evidencesthe[d]efendant’ slack of opportunity to voluntarily, knowingly and
intelligently waive hisMirandarights. . . .

The trial court denied the remainder of the motion, however, finding that the defendant’s initial
detention by Deputy Clark was proper:

Deputy Clark’ soriginal detention of the[d]efendant was based on articulable
facts that a crime had been committed, was being committed, or was about to be
committed. . .. Priortohis. .. arrival at the accident scene, . . . Deputy Clark had
observed an individual (who later turned out to be the [d] efendant) walking east on
Highway 96 away from the accident scene. Upon approaching the [d]efendant in an
unthreatening manner, Deputy Clark immediately noticed that [he] was in need of
medical care and asked if he had a need for an ambulance. . . . Based upon the
[d]efendant’ sconditionand hisvery close[proximity] to thewrecked vehicle, Deputy
Clark wasjustifiedin detaining the[d]efendant . . . . Giventheentire picture, Deputy
Clark’s. . . placing the [d]efendant in his patrol car was proper. . . .

* * *

The[d]efendant and Deputy Clark had no conversation after the [d]efendant
was placed in the back seat of Deputy Clark’s patrol car. The questioning of the
[d]efendant by Deputy Clark occurred while the [d]efendant was still outside of the
deputy’s vehicle and before he was placed in custody. The questions asked by
Deputy Clark were roadside questioning in nature and asked to obtain information
confirming or dispelling Deputy Clark’ s suspicions. . . .

In reaching its conclusion, the trial court distinguished the facts of this case from those of
Statev. Thad Thomas Folds, No. 01C01-9308-CC-00278 (Tenn. Crim. App., at Nashville, Mar. 3,
1995). In Foalds, police had found no one at the scene of a single-vehicle accident. After
determining that the defendant was the owner of the wrecked vehicle, one of the officersdrove to
the defendant’ s residence. At that time, approximately forty-five minutes after the accident, the
defendant explained that he and his wife were attempting to locate a towing service. While the
defendant claimed that the officer required hisreturn to the accident scene, the officer contended that
hehad merely “requested” hisaccompaniment. Atthescene, the defendant admitted to officers, who
noticed a strong odor of alcohol, that he had been drinking. He failed two fied sobriety tests.
Officersthen arrested thedefendant, who consented to achemical blood alcohol test. Thetrial court
granted the defendant’s motion to suppress his statements to police and the results of his blood

-4-



alcohol test, holding that the arrest was not permitted by Tennessee Code Annotated section 40-7-
103(a)(6), which specifiesthat an officer may arrest without awarrant when the officer has probable
cause to believe that a driver has committed an offense under title 55, chapters 8 and 10, and the
driver is “[a]t the scene of atraffic accident.” On appeal, this court agreed that the “scene of the
accident,” as used in the statute, “does not include [the] situation in which . . . the driver was
required to return [to the scene] by law enforcement.” Slip op. at 8.

Here, the tria court determined that because the defendant was in close proximity to the
accident scene almost immediately after its occurrence, the rationale of Folds was not applicable:

Deputy Clark’ s arrest/custody of the [d]efendant was not at the scene of the
trafficaccident. However, Deputy Clark had been to the accident scene and observed
thewreck. Theundisputed evidence at thehearing reveal ed that the property damage
caused at the scene was greater than $1,000. The [d]efendant’ s vehicle wastotaled.
Deputy Clark located the [d] efendant lessthan amilefrom the accident scene. Given
the nearness in time and location of the [d]efendant from the time and place of this
accident, the [d]efendant’s admission to Deputy Clark that he was the vehicle's
driver, and his own personal investigation, Deputy Clark had probable cause to
believe the [d]efendant had committed an offense under the provisions of title 55,
chapter 10 of the Tennessee Code Annotated. . . .

The standard of review applicable to suppression issues is well established. When the trial
court makes afinding of factsat the conclusion of a suppression hearing, the facts are accorded the
weight of ajury verdict. State v. Stephenson, 878 S.W.2d 530, 544 (Tenn. 1994). Thetrial court’s
findings are binding upon this court unless the evidence in the record preponderates againg them.
Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996); see also Stephenson, 878 S.W.2d at 544; State v.
Goforth, 678 SW.2d 477, 479 (Tenn. Crim. App. 1984). Questions of credibility of witnesses, the
weight and value of the evidenceand resolution of conflictsin evidence are matters entrusted to the
trial judge as the trier of fact. The party prevailing in the trial court is entitled to the strongest
legitimate view of the evidence adduced at the suppression hearing as well as all reasonable and
legitimate inferences that may be drawn from the evidence. Odom, 928 SW.2d at 23.

An arrest isthe “taking, seizing, or detaining of the person of another, either by touching or
putting hands on him, or by any act which indicates an intention to take him into custody and
subjectsthe person arrested to the actual control and will of the person making the arrest.” West v.
State, 221 Tenn. 178, 184, 425 S.W.2d 602, 605 (1968) (citations omitted). An arrest may occur
without formal words so long as there is no freedom of movement. State v. Crutcher, 989 SW.2d
295, 301-302 (Tenn. 1999). Anytime an officer restrains an individual, the individual has been
“seized” for constitutional interpretation purposes. Hughesv. State, 588 S.W.2d 296, 302 (Tenn.
1979). A warrantless seizure is generally presumed to be unreasonable, and thus unconstitutional,
unless it was conducted pursuant to one of the narrowly defined exceptions to the warrant
requirement. See Jonesv. United States, 357 U.S. 493, 499 (1958); Crutcher, 989 SW.2d at 301-02.
“When faced with special lav enforcement needs, diminished expectations of privacy, minimal
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intrusions, or the like, . . . certain general, or individual, circumstances may render awarrantless .
.. Selzurereasonable.” Illinoisv. McArthur, 531 U.S. 326, 330 (2001).

In this case, the defendant does not attack the constitutionality of his arrest, but instead
assertsthat it violated Tennessee’ sstatutory prohibition aganst warrantlessarrestsfor misdemeanors
absent the presence of certain exceptions." Tennessee Code Annotated section 40-7-103, which
governs warrantless arrests by police officers, providesin pertinent part as follows:

An officer may, without awarrant, arrest a person:

(1) For a public offense committed or a breach of peace threatened in the
officer’s presence; [or]

* * *

(6) At the scene of atraffic accident who isthe driver of avehicle involved
in such accident when, based on personal investigation, the officer has probable
causeto believe that such person has committed an offense under the provisions of
title 55, chapters 8 and 10. The provisions of this subdivision shall not apply to
traffic accidents in which no personal injury occurs or property damageis less than
onethousand dollars($1,000) unlessthe officer has probabl e causeto beievethat the
driver of such vehicle has committed an offense under § 55-10-401].]

Tenn. Code Ann. § 40-7-103(a)(1), (6); see aso Tenn. Code Ann. § 40-7-103(a)(8) (allowing
warrantless arrest of driver involved in traffic accident “up to four (4) hours after such driver has
been transported to ahealth carefacility, if emergency medical treatment . . . isrequired” and officer
has probable cause to believe that driver has violated Code section 55-10-401). Specifically, the
defendant contends that the trial court’s application of Tennessee Code Annotated section 40-7-
103(6) was error because he was not “[a]t the scene’ of atraffic accident within the meaning of the
statute.

In State v. Jashua Shannon Sides, No. E2000-01422-CCA-R3-CD (Tenn. Crim. App., at
Knoxville, May 16, 2001), the trial court found that the defendant, who was charged with driving
under the influence and leaving the scene of an accident, had been unlawfully arrested and granted
the defense motion to suppress. At the hearing, the arresting officer testified that he was dispatched
to a single-vehicle automobile accident where the driver of the vehicle was not at the scene. The
officer recognized the vehicle as bel onging to the defendant and later observed the defendant riding
as a passenger past the scene of the accident in a vehicle that was owned and operated by hiswife.
When the officer stopped the vehicle, the defendant initially denied involvement in the accident, but
eventudly admitted that hewasthedriver. Thetria court concluded that because the defendant was
returned to the scene by his wife, Tennessee Code Annotated section 40-7-103(a)(6) was
inapplicable. On apped, amajority of thiscourt accepted the state’ sconcession that the defendant’ s
warrantless arrest for leaving the scene of an accident was not permitted by the statute and rejected

1This statutory limitation on warrantless arrests for misdemeanors is not required by the state or federal
constitutions. State v. Bryant, 678 S.W.2d 480, 483 (Tenn. Crim. App. 1984).
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the state’ sargument that the officer had probable cause to arrest the defendant for driving under the
influence.

In this case, the defendant was not in or near hisvehicle when police arrived; however, he
wasnot far fromthecrash site. By hisown estimation, the accident happened between 2:45 and 3:00
am. Deputy Clark testified that he arrived at the scene at 3:19 am. According to the defendant, he
was unconscious for a period of time before he began walking from his wrecked vehicle. It is
unlikely that he traveled far and Deputy Clark estimated that he found the defendant no more than
amile away.

Absent Deputy Clark’s observation of the defendant as he walked along the roadway, the
holdings in Folds and Sides would suggest that the arrest was not authorized by Code section 40-7-
103(6). In Folds, officersdid not find the defendant until some forty-five minutes after the accident
had occurred. By that time, he had been returned to hisresidence by hiswife. Between 19 and 34
minutes had el apsed between the accident and Deputy Clark'sinitial discussionswith thedefendant.
In Sides, the defendant was picked up by his wife and driven from the scene. Laer, as the
investigating officer wascompl eting hisreport, he noticed the defendant was apassenger inavehicle
being driven by the accident scene.

Thiscaseisdistinguishablefrom both Foldsand Sides, however, because Deputy Clark could
havearrested the defendant for publicintoxication asa“public offensecommitted. . . intheofficer’s
presence.” See Tenn. Code Ann. 840-7-103(1); seealso Statev. Duer, 616 SW.2d 614, 615 (Tenn.
Crim. App. 1981) (holding that warrantless arrest for misdemeanor driving on arevokedlicensewas
not illega where officer could have arrested the defendant for public drunkenness); Statev. Michael
G. Waldrum, No. M1999-01924-CCA-R3-CD (Tenn. Crim. App., at Nashville, Dec. 8, 2000)
(affirming DUI conviction based on warrantless arrest where officer would have been justified in
arresting defendant for publicintoxication). Initsorder onthemotion to suppress, thetrial court had
also found that Deputy Clark had probable cause to believe that the defendant was committing the
offense of public intoxication:

Deputy Clark would have been justified in arresting the [d]efendant for the
mi sdemeanor offenseof publicintoxication, asdefinedin Tennessee Code A nnotated
§39-17-310. Based upon his initial assessment of the [d]efendant, Deputy Clark
determined that the [d]efendant was under the influence of alcohol. Furthermore,
given the [d]efendant’s observed condition, the [d]efendant was endangered.
Obvioudy, being on the roadside of Highway 96, the [d]efendant was in a public
place. According to the [d]efendant he was “exhausted from hisinjuries.” Deputy
Clark testified that the [d]efendant was mumbling and smelled of alcohal. ... The
facts and circumstances were present [under the gatute] for an arrest of public
intoxication and would have justified alegal arrest for that offense. . . .

“A person commits the offense of public intoxication who appears in a public place under
the influence of a controlled substance or any other intoxicating substance to the degree that” the
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person “may beendangered.” Tenn. Code Ann. 8 39-17-310(a)(1). A “public place” is“aplaceto
which the public or a group of persons has access and includes, but is not limited to, highways.”
Tenn. Code Ann. 8 39-11-106(a)(29). Here, the defendant was “staggering” along astate highway.
He was mumbling incoherently and smelled of alcohol. He had a head injury and admitted to the
deputy that he had just been involved in an automobile accident. Deputy Clark had probable cause,
therefore, to believe that the defendant was under the influence of an intoxicant to the degree that
hewas adanger to himself. Becausethe defendant committed the offense in the deputy’ s presence,
the arrest was proper pursuant to Tennessee Code Annotated section 40-7-103(a)(1). See Tenn.
Code Ann. 840-7-103(a)(1) (“An officer may, without awarrant, arrest aperson . .. [flor apublic
offense committed or a breach of the peace threatened in the officer’s presence[.]”). Because the
arrest was lawful, the state was entitled to prove the additional circumstances which led to his
conviction for driving with a blood alcohol content greater than .10%.

Further, the defendant argues that Deputy Clark should have issued a citation in lieu of
arresting him.  As support, he cites Tennessee Code Annotated section 40-7-118(b)(1), which
providesin pertinent part as follows:

A peace officer who has arrested a person for the commission of a
misdemeanor committed in such peace officer's presence, or who has taken custody
of aperson arrested by aprivate person for the commission of a misdemeanor, shdl
issue a citation to such arrested person to appear in court in lieu of the continued
custody and the taking of the arrested person before amagistrate. . . .

Tenn. Code Ann. § 40-7-118(b)(1).

“If an officer has probable cause to believe that an individual has committed even a very
minor criminal offensein his presence, hemay, without violating the Fourth Amendment, arrest the
offender.” Atwater v. City of Lago Vista 532 U.S. 318, 354 (2001). The statute under which the
defendant argues that only acitation was warranted also contains the following provisions

No citation shall be issued under the provisions of this section if:

(1) The person arrested requires medical examination or medical care, or if
such person is unable to care for such person’ s own safety;

(2) There is a reasonable likelihood that the offense would continue or
resume, or that personsor property would be endangered by the arrested person; [or]

(7) The person arrested is so intoxicated that such person could be a danger
to such person or to otherg[.]

Tenn. Code Ann. 8§ 40-7-118(c)(6). Under any of those subsections, Deputy Clark had authority to
arrest the defendant rather than issue a citation. Thus, the trial court’s ruling on the motion to
SUPPress was proper.



As his second issue, the defendant contends that the evidence was insufficient to establish
his guilt of driving with a blood alcohol concentration greater than .10 percent. The state argues
otherwise.

On appeal, of course, the stateisentitled to the strongest | egitimate view of the evidenceand
all reasonable inferenceswhich might be drawn therefrom. Statev. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin theproof are matters entrusted to the jury asthetrier of fact. Byrgev.
State, 575 S.W.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing theevidencein thelight most favorable
to the state, any rational trier of fact could have found the essential elements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13(e); State v. Williams, 657 SW.2d 405, 410 (Tenn. 1983).
Questions concerning the credibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by theevidence areresolved by thetrier of fact. Liakasv. State, 199 Tenn.
298, 286 S.\W.2d 856, 859 (1956). Because a verdict of guilt against a defendant removes the
presumption of innocence and raises a presumption of guilt, the convicted criminal defendant bears
the burden of showing that the evidencewas legally insufficient to sustain aguilty verdict. Statev.
Evans, 838 S.W.2d 185, 191 (Tenn. 1992).

The defendant was convicted of violating Tennessee Code Annotated section 55-10-401,
which provides in pertinent part as follows:

It is unlawful for any person to drive or to be in physical control of any
automobile or other motor driven vehicle on any of the public roads and highways
of the state, or on any streets or aleys, or while on the premises of any shopping
center, trailer park or any apartment house complex, or any other premiseswhichis
generally frequented by the public at large, while:

Thealcohol concentration in such person’ sblood or breath isten-hundredths
of one percent (.10%) or more.

Tenn. Code Ann. 8§ 55-10-401(a)(2).

At trial, Deputy Clark and Trooper Cash reiterated their suppression hearing testimony.
Additiondly, Trooper Cash tegtified that the defendant agreed to submit to a blood alcohol test,
which was performed at the Williamson County Medical Center. Special Agent John W. Harrison,
aforensic scientist with the Tennessee Bureau of Investigation, testified that the defendant’ s blood
sample contained a blood alcohol concentration of .12 percent. The defendant had admitted to
officersthat hewasdriving thewrecked vehicle. Inour view, thisevidencewas sufficient to support
the conviction.



Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE
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